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THIS POLICY CAN BE MADE AVAILABLE IN DIFFERENT FORMAT SUCH AS LARGER PRINT OR IN OTHER LANGUAGES ON REQUEST.  PLEASE CONTACT TORBAY COUNCIL 01803 207565 or at www.torbay.gov.uk
SECTION  1
1. Introductions

Torbay Council has a statutory duty to administer claims for Housing and Council Tax Benefit and is committed to the prevention, detection, deterrence and investigation of benefit fraud and error. 

This policy relates only to fraud within the benefit system and the measures Torbay Council take in order to prevent and detect benefit fraud.  For information regarding general matters of fraud and impropriety within Torbay Council, please refer to the Fraud and Corruption Policy and Guidance. 

This document sets out the criteria that assists in determining whether or not Torbay Council will pursue criminal prosecution proceedings where there is evidence that an offence has been committed in order to obtain benefit.  It also lists the alternatives to prosecution that are available to the authority and provides guidance as to when these would normally be considered appropriate.  

This policy forms part of Torbay Council’s Housing and Council Tax Benefits Fraud Prosecution and Sanction Strategy and should be read in conjunction with that document
The guidelines in this policy must be implemented in a fair and consistent manner.  The circumstances of each case need to be considered carefully when considering a criminal investigation and having regard to all the facts before the Council decides on the appropriate sanction.  In the interest of fair and balanced decision making any decision will not entirely relate to the monetary value of an offence.

Following the conclusion of an Investigation, recommendations will be made to the group Revenues and Benefits manager on whether there is sufficient evidence and public interest justification to support a prosecution or whether an appropriate sanction would be the most appropriate course of action.  Each case is judged on its own circumstances and where appropriate, advice will be sought from the Council’s Legal Team, Department of Work and Pensions and Devon and Cornwall Constabulary.
In cases where there is conflict for the group Revenues and Benefits Manager, for example, the alleged offender is known personally, the decision making will be done by Torbay Council’s legal service.
2 Equalities Impact
Benefit Fraud is a criminal offence and as such the local authority has a statutory duty to protect the public purse.  The intended beneficiaries of this policy are therefore taxpayers and the general public as a whole.  
Investigations carried out by the Fraud Investigation Section will always act within the relevant law, without prejudice or bias and with full regard for all individual human rights when deciding on its policies and its action in any procedures. It will ensure that in cases where Benefit fraud is suspected those involved will receive clear and understandable information making them aware of their legal rights.  
All fraud referrals will receive appropriate risk analysis taking into account the information and intelligence provided in the allegations. 

An individual’s faith or beliefs, race, gender, sexual orientation or the physical and mental health of anyone subject to or involved in an investigation is not an issue when considering the risk analysis. 

The decision making process will be carried out in accordance with 
the law the Council’s own policies and procedures and the individual circumstances of the case.  At no point will a sanction or prosecution decision be made which would discriminate on the basis of gender, race, sexuality, gender identity, age, disability or beliefs.
In certain circumstances it will be appropriate to give serious consideration to an individual’s disability, infirmity, mental health or other personal circumstances with respect to public interest as stated in ‘The Code of Crown Prosecutors’. The need for interpreters and support by representatives from specific groups, such as TORPAT or Mind will always be considered as will the location of any contact to ensure full disability access is available.
Using appropriate publicity, Torbay Council will always endeavour to inform the public of cases where fraud or dishonesty has led to a conviction and which are in the public interest. Details of these cases will be confined to non specific information without releasing any information which could identify the party (‘ies) involved.  The Council through its Fraud Investigation Section will never release information regarding an investigation where it is contrary to current legislation, contravenes the Council’s Data Security Policy or is believed to compromise any individuals’ identity or personal information in line with Articles 6 and 8 of the Human Rights Act. 
3 Mission Statement

As Torbay Council’s Fraud Investigation Section we undertake to provide an efficient and effective service to prevent and detect fraudulent activity within the benefit system. We will keep our customers well informed and ensure our decisions are fair and consistent.  We will analyse available data and information to better identify fraudulent activity.  
In order to combat fraud in a time of public spending reduction we will commit to innovative projects and shared service agreements as a means of driving forward service provision and service improvement.  We undertake to explore and participate in all opportunities of joint working and partnerships with other government departments to increase efficiencies and productivity for an outcome of excellence.
We will use customer feedback to improve our offer.
SECTION 2
1 Prosecution and Sanctions
Torbay Council is committed to tackling benefit fraud and to sanction or prosecute offenders where this is appropriate.  The group Revenues and Benefits manager will give careful consideration to taking further action against anyone who has committed fraud in order to obtain benefit.  All the specific details of each case will be taken into account and measured against the evidential and public interest test stated in the Code of Crown Prosecutors. 
This code lays down the general principles that should be applied when considering whether or not a case is suitable for prosecution or alternative sanction. Any case failing to meet the requirements associated with either test should not be considered suitable for sanction or prosecution.  
Each case will be prepared for prosecution and will meet the standard of presentation of evidence and documentation expected by the Council’s legal Department and within guidance of the Department of Work and Pensions Fraud Investigation Guidance Manual.
2 Evidential Test

In making a decision to prosecute, the local authority must be satisfied that there is enough evidence to provide a realistic prospect of conviction.  A realistic prospect of conviction is an objective test meaning that a jury, magistrate or judge hearing a case which, is properly directed in accordance with the law, is more likely than not to convict the defendant of the alleged offence. 

Evidence must be able to be used in a court of law.  It must have been gathered appropriately and be from a reliable source. 

If a case does not pass an evidential test it must not go ahead no matter how important or serious the offence seems.  If the case does pass the evidential stage then it should move on to the second stage to decide if a prosecution is appropriate in the public interest.
3 Public Interest Test

Having examined the evidential test and established that there is sufficient evidence of a realistic prospect of conviction, the Public Interest Test is then applied to determine whether a prosecution should take place or whether an alternative Sanction may be suitable.  The factors for and against prosecution should be balanced carefully.  It is a matter of common sense that if there are additional factors that should be taken into account then these factors should be considered.
Some common public interest factors to be considered for prosecution;-
· Sentence – Whether the conviction is likely to result in a significant sentence or a nominal penalty

· Benefit Overpayment – The amount of the overpayment should be taken into account but should not be the main factor.  If the total benefit overpayments during the offending period are less than £2000 and without aggravating factors, then the Council should seriously consider whether an alternative sanction to prosecution might be more appropriate.

· Offence duration – Whether the duration of the alleged offence was over a lengthy period of time or was it an isolated single incident

· Has there been an abuse of position or privilege

· Elderly/Health – Is the defendant elderly or suffering from significant mental or physical ill health and would a prosecution have a severe adverse impact on their health
· Age – whether the customer is under 18 (though this is only a guideline)
· Has there been any previous record of fraud

· Sanction – Whether an offer of a Formal Caution or Administrative Penalty has been declined by the customer.

· Delays – Whether there been any long and avoidable delays between the offence taking place and the date of the trial.
· Any voluntary disclosure
· Deterrence – Would a Formal Caution or Administrative Penalty likely to be effective and have a deterrent effect.

The various reasons listed above are not exhaustive.  The factors that apply will depend on the facts in each individual case. 

Having reviewed the case taking into account the Evidential Test and the Public Interest Test, Torbay Council may consider offering Formal Cautions or Administrative Penalties as an alternative to Prosecution.

4 Formal Caution

A Formal Caution is a warning given in certain circumstances as an alternative to prosecution, to a person who has committed an offence.  
A Formal Caution can only be considered when there is sufficient evidence to justify instituting criminal proceedings and the offender has admitted the offence during an Interview Under Caution (IUC).
If the offender is subsequently prosecuted for another benefit offence the Formal Caution may be cited in Court. 

Cautioning is based on the principle that no prosecuting authority is under an obligation to prosecute.  The use of Formal Cautions is purely administrative there is no legislation covering their use by local authorities.
A Formal Caution is intended to be a meaningful sanction and deterrent for those offenders where criminal proceedings are not a first option and penalty action is not appropriate. 

Formal Cautions only apply to minor offences.  In most cases a minor offence can be defined as one where the overpayment is small.  
For the purpose of this policy and in line with the Department of 
Work and Pensions guidelines a small overpayment is considered less that £2000.  In some circumstances a Formal Caution will be considered for overpayments exceeding this amount, the figure should only be perceived as a guideline.

A Formal Caution can be administered as an alternative to prosecution. The following factors must be satisfied:
· Admission – A clear and reliable admission of the offence

· Acceptance – The person has to accept the Formal Caution and that they committed the offence detailed.

· The details of previous sanctions that have been obtained 
from the appropriate agencies have been taken into account
· The person is 18 or over

· The individual’s attitude towards their offence indicates that a caution would be an appropriate punishment.

· The evidential and public interest criteria for prosecution are satisfied.

If an offender refuses to accept a Formal Caution the case will be referred to the solicitors for consideration of prosecution.

If a suspected offender fails to attend three interviews under Caution the case will be considered for prosecution

A record of the Formal Caution will be maintained for five years 

If a second offence is committed within that five year period the case will be immediately referred for prosecution unless there are extenuating circumstances such as the overpayment being exceptionally small or there is an indication that the person’s personal circumstances in connection with the second offence border on one or more of the mitigating factors that would normally exclude prosecution. 

In joint working cases where Department for Work and Pensions (DWP) and local authority benefit payments are involved, an officer from the local authority would also be present to administer the Formal Caution jointly with the DWP.  However, in some joint cases they will issue the Formal Caution separately.  

The officer issuing the Formal Caution must not be the officer who presided over the interview conducted under Formal Caution.
Since 1st April 2008, due to the amendments within the Welfare Reform Act 2007, it is now part of standard procedure to initiate a delegation of functions with respect to joint Formal Cautions.  This is done in exactly the same manner as with the delegation of functions for Administrative Penalties.  The lead authority in a joint case will issue an AG1 form, which will represent the offer to carry out the delivery of the Formal Caution on behalf of the other authority.  This may or may not be accepted by the other authority.  If a delegation of functions is agreed and administered, the lead authority will inform the other authority of the outcome by sending them an AG2 form.  If the other authority does not wish to join in the delegation of functions, the authorities will administer their own sanction with respect to their own policies. 
5 Administrative Penalty (Customer)
An Administrative Penalty is a financial penalty levied at 30% of the total fraudulent overpayment that can be offered (by either the Local Authority or the Department of Work and Pensions) as an alternative to prosecution.
It may be used for disposing of offences following the Evidential Test being applied and the Public Interest Test having established an alternative to prosecution is appropriate.
The legislation covering the use of customer Administrative Penalties is contained within Section 115A of the Social Security Administration Act 1992 inserted by the Social Security Administration (Fraud) Act 1997 which came into force on the 18th December 1997. 
Administrative Penalties are made on behalf of the Secretary of State and there is no right of appeal against the decision nor can the person ask the Secretary of State to review the amount of the penalty which is prescribed in the legislation.
This legislation, under subsection 7(A) also allows for the ‘delegation of functions’ in joint working cases where the local authority may issue an Administrative Penalty on behalf of the Department of Work and Pensions and vice versa.

If an Administrative Penalty is not accepted as the appropriate sanction, prosecution must be considered.  The Court will be informed in any particular case that the defendant has been offered an Administrative Penalty but declined to accept it.
When considering whether to offer an Administrative Penalty as an alternative to prosecution the following factors need to be considered

· The seriousness of the fraud
· Any previous fraudulent history

When a person is offered an Administrative Penalty as an alternative to prosecution they are informed that;

· There is no obligation to accept the penalty

· Refusal to accept the penalty may result in prosecution

· Failure to attend the penalty interview may result in prosecution

· If accepted the offender has 28 days to re-consider and withdraw from the agreement
· If the offender withdraws within 28 days they may be prosecuted

· Payment of the penalty will not commence until the overpayment has been recovered

6 Administrative Penalty (Employer)
The legislation governing the use of employer Administrative Penalties is contained in Section 115B of the Social Security Administration Act 1992, inserted by the Social Fraud Act 2001 which came into force on the 30th April 2002.  

An Administrative Penalty is a financial penalty that may be offered to an employer who has committed an offence:

· Making a false statement

· Obstructing an Authorised Officer or

· Failing to provide the required information or 

· Committing false accounting

When dealing with an enquiry concerning their employees, such as under Section 109B (2) or 109C of the Social Security Administration Act 1992, if it is established that an offence has been committed, there must be grounds for recommending proceedings and prosecution must not be a first option.  
In these cases the amount of the Administrative Penalty is £1,000.

If the Administrative Penalty is being offered to an employer and the grounds for instituting proceedings against them is because of incitement, conspiracy or aiding and abetting (i.e. conduct that facilitates the commission of a benefit offence by an employee) and the employer’s conduct involved more that five employees the amount of the Administrative Penalty is £5,000.

In all other cases where the employer has less than five employees, the amount of the Administrative Penalty is £1,000 multiplied by the number of employees involved in the employer’s conduct.

Repeat offences should only be considered for prosecution because for sanction action to be effective, subsequent offences should be dealt with more severely than previous ones.

If the employer declines the offer of an Administrative Penalty then the case will be passed for prosecution.  The court will be informed in any particular case that the employer has been offered an Administrative Penalty but declined to accept it. 

SECTION 3

1 Joint Working

Torbay Council is committed to joint working with the Department of Work and Pensions and as a result there may be occasion when the Department of Work and Pensions Policy on Sanctions and Prosecutions takes precedence over this policy.

2 Partnership Working

Torbay Council is committed to partnership working with both internal, external partners and stakeholders and the Torbay Council Fraud Investigation Section has good working relations with the Department of Work and Pensions and Devon and Cornwall Constabulary.  The Fraud Department at Torbay Council wishes to commit further to partnership working by forming closer partnerships with other internal agencies, local authorities and external agencies. 

3 Training

Torbay Council employs fully qualified Benefit Fraud Investigators who are trained to a minimum of Level 7 in Professionalism in Security (PINS), a nationally recognised qualification. They also have a Code of Conduct which reiterates the high professional standards expected of them during the course of their duties.  They operate within the confines of legislation such as the Police and Criminal Evidence Act 1984, the Human Rights Act 2000, the Data Protection Act 1998, the Criminal Procedures Investigation Act 1996, the Regulation of Investigatory Powers Act 2000, the Freedom of Information Act 2000 and within the guidance of the Department of Work and Pensions Fraud Procedures and Instructions(FPI) Manual

4 Staff and Member Responsibilities

Employees working in the Benefits, IT, Housing, Revenues, Corporate Debt, Print and Post, Customer Services and Audit Services are issued with a copy of the Council’s Fraud and Corruption Policy and are obliged to disclose any interests in claims or related work

All Members of the Council adhere to a Code of Conduct that provides for their duties and responsibilities in respect of their roles as Members of the Council including disclosure of interests

All staff and Members of the Council must comply with the Data Protection Act 1998 and the common law duty of confidentiality for which training and notes are given.

All employees need to read and understand the Fraud Strategy & Prosecution & Sanctions Policy so that they can ensure they are fully aware of their responsibilities.

5 Partners

Torbay Council works closely with partners in its Benefit Verification project.  Those who are involved in the project are able to take, date stamp and verify information and evidence used to support Housing and Council tax benefit claims and changes in circumstances.
Those partner organisations that are part of the project will, as part of training for their staff, have Fraud awareness as part of the training provided by Torbay Council.  Refresher training for all organisations who are involved in taking housing benefit claims will be given at least once a year in line with the contract between Torbay Council and that organisation.

6 Publicity

Since a principal objective of this policy is to deter fraud, in conjunction with the Council’s Communications Team the Council will seek to publicise successful prosecutions for benefit fraud offences using the local press and Council produced publications.
 , 

While any successful prosecution will be considered for publicity, particular attention will be given to cases that involve a high value of fraudulently obtained benefits and/or a newsworthy method of committing fraud and/or where the offender has received a significant sentence.

Following a successful prosecution a suitably worded press release will be prepared by the Council’s Communications Team. Other press releases may be considered from time to time, regardless of particular recent cases, such as reports of sanctions applied over a period

Use shall also be made of Council-produced publications as well as intranet and internet websites to report results both to the general public and to staff. 

7.  Policy Review
This policy is subject to an annual review and consultation.
List of amendments
	Date
	Review – principal changes
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