S L 01


[image: image1.png]



Loco Parentis

Introduction

The term in loco parentis is used to describe the responsibility of a teacher towards the pupil. Literally, it means, "in the place of a parent". Whilst a child is in a teacher's care, some of the privileges of the natural parent are transferred to the teacher so that he or she may carry out his or her duties. In return, the teacher must assume certain responsibilities and recognise that both legal and moral obligations rest upon him or her in every aspect of the work. In Williams v Eady (1893) 10 TLR Mr Justice Cave said that the "duty of a schoolmaster is to take such care of his boys as a careful father would take of his boys".

Teachers must behave as would a "reasonable" parent. By the use of the word "reasonable" the law seeks to describe all the many different and conflicting attitudes in society which may be held by reasonable men, women and children.

The courts have on many occasions sought to explain reasonableness. In one famous judgement the reasonable man was described as the man upstairs on the Clapham omnibus. The court was seeking the ordinary man, the down to earth member of society with a basic common sense. But reasonable people sometimes do unreasonable things.

The courts have otherwise drawn boundaries around reasonableness in this context to make it clear that the law does not require more than common sense. Excessive attention paid to one pupil or group of pupils can sometimes be the cause of an accident to another. 

In exercising a duty of care over boys of 14 or so a balance must be struck that does not stifle initiative and independence which should be encouraged.

The degree of care required depends to a considerable extent upon the age of the pupil and to some extent upon the particular susceptibilities of the individual pupil which ought to be known to the teacher. Older pupils may self-evidently be exposed reasonably to greater risk than younger pupils. However, the duty of care is not extinguished simply because the pupil has attained the adult age of 18. At that age the pupil may, of course, reasonably be expected to behave as an adult but there remains upon the teacher the duty of care to instruct and impart knowledge with reasonable foresight of the consequences.

The common law responsibilities of teachers are reinforced by legislation, which prescribes general duties for Heads with respect to discipline. Teachers are required to maintain "good order and discipline among the pupils" and to safeguard their health and safety.

The legal position is further clarified by the Children Act 1989, s.3(5), which states that a person who has care of a child, eg a Head, may do what is reasonable under all circumstances for the purpose of safeguarding or promoting the child's welfare. In this context, "has care of" applies to situations such as dealing with emergencies, care within the school and on school trips.

The 'reasonable' parent

In seeking to equate the role of the reasonable and caring parent with that of the teacher there are immediately difficulties. Parents do not have 25 or 30 children to control and supervise at any one time. Their children when at school are exposed as part of the education process to risks they would not face elsewhere. The home and school environments differ in so many respects that it is impossible to conceive of the role and responsibilities of the teacher as if he or she stood in the place of a parent, reasonable or otherwise, in relation to the child at school.

The loco parentis concept originated in the days when the Head with charge over his or her pupils stood firmly in the place of a parent with the powers and responsibilities of a parent. The power was described in 1888, as being vested in a father whose child will not do what he advises it to do "to take whatever steps he considers reasonably necessary for its correction".

More recently, cases which have dealt with the disciplinary authority of teachers show that teachers have that authority, independently of parents, and not by any process of delegation.

Teachers must behave as society would expect a reasonable and prudent teacher to behave. 

The equation with the parent is no more than a test of the prudence of the teacher, perhaps for no better reason than that society's expectations of parents are better understood and commonly acknowledged.

Hence teachers who ask "What would a prudent parent do in this situation?" may give themselves a misleading answer. Parental concern derives from natural love and affection for the child. The concern of a teacher derives from a different source. Situations may arise where a teacher cannot or should not act as parent. A parent may send a child to his or her room as punishment but a teacher who detains a small child leaving him or her to walk home through darkened streets may be at fault. A parent who instructs his young son to explore the properties of explosive chemicals, of which neither parent nor child have any detailed knowledge, is negligent. A skilled and experienced teacher properly supervising the use of the same substances for sound educational reasons is not negligent.

Teachers have the authority which their roles and functions in a compulsory education system confer. They have the responsibility of teachers to show prudence and skill in their work. The reasonable parent test is no more than one which in a given set of circumstances may assist a court in determining whether a teacher has achieved that standard of care that the law looks for.

The Duty of Care and Indirect Risks

General

The duty of care extends across the range of work which teachers commonly undertake. Those with responsibility for equipment and machinery are obliged to take reasonable steps to ensure that they are maintained in a condition safe for use by pupils. They should not normally undertake repairs but should make the appropriate arrangements for repairs by experts, taking the equipment out of use until it is repaired.

School administration

Teachers who have administrative responsibilities owe a duty to discharge those responsibilities for the safety of pupils. Timetabling should ensure that pupils of an age or disposition, for which almost constant supervision is needed, are not left unsupervised.

Student teachers and probationers

Teachers who accept responsibility for directing probationary or student teachers must discharge that responsibility for the safety of children. It is conceivable that a court could find that a student had done his or her best as a student to cope with a situation but that the directing teacher was guilty of negligence for failing to exercise proper oversight of the student or to give proper guidance.

School trips

Teachers who organise school trips must make adequate safety arrangements. A teacher who releases a pupil to travel in the car of a volunteer parent may be found negligent if the parent in question is known to have a list of convictions for careless driving. Consult Torbay's Guidance on Outdoor Educational Visits and Activities for more detailed guidance

Delegated organisation

Heads and their deputies, senior teachers and heads of department, have major organisational responsibilities. The system they direct and operate must always show the necessary regard for pupils' safety. See Torbay's guidance on managing "health and safety in schools".
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